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DANGERS OF SECOND MARRIAGES. 



It is proposed to discuss in this article a point, not of great extent, 
but of considerable importance: Does a man or woman who marries 
a second time in Virginia, under a reasonable conviction that the first 
consort is dead, commit bigamy, in case his belief should turn out to 
be unfounded ? 

The Virginia statute of bigamy reads as follows : 

Sec. 3781. " If any person, being married, shall during the life of the former 
husband or wife, marry another person in this State, or if the marriage with such 
other person take place out of this State, shall thereafter cohabit with such other 
person in this State, he shall be confined in the penitentiary not less than three 
nor more than eight years. 

Sec. 3782. "The preceding section shall not extend to a person whose former 
husband or wife shall have been continually absent from such person for seven years 
next before marriage of such person to another, and shall not have been known 
by such person to be living within that time ; nor to a person who shall, at the 
time of the subsequent marriage, have been divorced from the bond of the farmer 
marriage, or whose former marriage shall at that time have been declared void by 
the sentence of a court of competent jurisdiction." 

There are a number of interesting questions arising out of the lan- 
guage of this statute. For example, if the first marriage is absolutely 
void, but has not "been declared void by the sentence of a court of 
competent jurisdiction," is the party guilty of bigamy? If the party 
believes he has been validly divorced, and marries again, is the second 
marriage bigamous? But with these questions we shall not concern 
ourselves at present, at least directly. Attention is called here espe- 
cially to the first of these qualifications, relating to absence, unheard 
from, for seven years. 

It is very evident that the legislature intended by these provisions to 
prevent a person, whose husband or wife was known by such person to 
be living, from marrying again. He would of course clearly be guilty 
of bigamy in such case. 
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But suppose the spouse was not known to be alive. It is equally clear 
that the mere fact of ignorance whether he or she be alive or dead, there 
being no evidence or presumption of death, will not be sufficient to 
excuse a second marriage within the seven years, where the consort turns 
out to be alive. So much can certainly be predicated under the statute. 

But we may go a step further and yet keep clearly within the legis- 
lative intent. If we suppose a man to suddenly disappear, leaving 
behind him a wife, or if we suppose him to go upon a journey, and he 
remains unheard from, after a more or less extended period, a presump- 
tion will necessarily arise that he is dead. Such a presumption might 
arise, especially in the former case, after a comparatively short absence. 
It is a general rule of law that absence, unheard from, for seven years, 
will raise a legal presumption of death, and in the absence of direct 
evidence thereof, no period of mere absence shout of this will have that 
effect. In the statute before us, the legislature has merely adopted 
this generally accepted period, as necessary to raise the presumption of 
death from absence alone. It is evident therefore that if the deserted 
wife, above alluded to, should marry again within the seven years, 
without any positive evidence of her husband's death, only presuming 
him dead from his long absence and silence, she has violated the stat- 
ute and is guilty of bigamy, no matter how sincerely she may believe 
him to be dead, no matter how carefully and thoroughly she may search 
for clues of his existence or whereabouts. The law has prescribed the 
course for her to pursue in such case. If she has no positive evidence 
of his death, she cannot legally presume it from his absence, until seven 
years have elapsed. By marrying again within that period, she has 
clearly violated the statute, if in fact the husband be alive. 

So far, it is submitted, we are within the statute. 

The question now arises, suppose she marries again within the seven 
years, upon positive but untrue evidence that her husband is dead, on 
which she relies, and which she honestly believes. Is she to be es- 
teemed guilty of bigamy ? Here it is that opinion begins to diverge. 

The answer to this would seem to depend upon another question. Did 
the legislature intend to make seven years absence, unheard from, the 
sole evidence of the death of the consort, in all cases, and under all 
circumstances, or only in the one ease of death presumed from absence ? 
Did the legislature intend to disregard in all cases of bigamy the evi- 
dence of eye-witnesses, doctors, nurses, sorrowing family and friends, 
and substitute therefor, as sole evidence of the consort's death, a pre- 
sumption arising from seven years absence, unheard from ? It is hardly 
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conceivable that such should be the legislative intent. In the probate 
of wills, in the administration of estates, in a thousand ways, the law 
itself every day makes use of the ordinary modes of proof to establish 
death. Nothing could be gained by making such an iron-clad rule as 
that above referred to. On the contrary, it might be a source of grave 
injustice to the citizens of the State, instructed by the example of the 
law itself, to accept ordinary evidence of death, to require in this par- 
ticular case, as the only evidence receivable, the presumption arising 
from seven years absence. But if we consider the legislature as apply- 
ing the seven-year limitation only where the party is unheard from, not 
having in mind at all the case where positive evidence of death has been 
received, the statute then becomes entirely consistent and intelligible. 
A person, excused by reason of a mere prima facie presumption of 
death arising from seven years absence unheard from, would a fortiori 
seem to be excusable, when she had positive and reasonable evidence 
of the death, such as the testimony of eye-witnesses, or herself attend- 
ing the funeral. Such are the deductions reasonably to be drawn from 
the statute. But in order to justify this reasoning, the evidence upon 
which she acts should be such as to reasonably satisfy her of the truth. 
It ought to be such as would satisfy a prudent person. Mere report 
and rumor would not suffice, and neither would evidence of a doubtful 
character. If, however, she acts upon a reasonable and honest belief 
that her first husband is dead, it would seem that she should not be held 
guilty. 

And it is believed that the weight of authority is in favor of this 
view. 

The English statute is almost identical with our own, and the Eng- 
lish cases are strongly in favor of this view. 

In Beg. v. Turner, 9 Cox Cr. Cas. 145, upon a special finding by 
the jury that the prisoner married again under a reasonable and hon- 
est belief, founded upon positive evidence, that her husband was dead, 
it was held that this was a good defence to the prosecution, and this 
authority was followed by Reg. v. Horton, 11 Cox Cr. Cas. 670, 
upon a similar state of facts. 

The next English case is Reg. v. Gibbons, 12 Cox Cr. Cas. 237; 4 
Eng. Kep. 527. But in this case there was no positive evidence, upon 
which to base a reasonable belief of the husband's death, save the 
negative fact that he had not been heard from for six years. In this 
case, therefore, the court very properly held the defendant guilty, re- 
gardless of her honest belief in her husband's death. 
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Following this, came the case of Reg. v. Moore, 13 Cox Cr. Cas. 
544, 19 Eng. Rep. 567. In that case, within the seven years, the 
accused received a letter informing her that her husband had died, 
whereupon she married again. The jury found a special verdict that 
she married again under a reasonable and honest belief that her hus- 
band was dead, and the court held it to be a good defence, following 
Reg. v. Turner and Reg. v. Horton. And this decision has since been 
followed in Reg. v. Tolson, 23 Q,. B. Div. 168. 

In Reg. v. Bennett, 14 Cox Cr. Cas. 45, on a state of facts similar 
to those in Reg. v. Gibbons, the court followed that case. 

Turning to the American cases, it is to be noted in the first place that 
this is a case of mistake of fact, and cases which involve merely a mis- 
take of law are not applicable. To this class belong the cases where 
the defendant, erroneously believing himself to be legally divorced, has 
married a second time. These cases have generally, but not univer- 
sally, been resolved against the accused. Thus in Davis v. Com., 13 
Bush (Ky.) 318; State v. Armington, 25 Minn. 30; People v. Weed, 
29 Hun. (N. 'Y. ) 629, the prisoner was not excused because of his 
mistaken belief that he had been legally divorced. But in Squire v. 
State, 46 Ind. 459, even this mistake of law was held a sufficient de- 
fence to a prosecution for bigamy. But these cases are not authority 
upon the point now under discussion. 

Again, the case before us is to be distinguished from those cases in 
which the defendant, in doing the act, wrong in itself, through a mis- 
take of fact, commits a greater wrong than he actually intended. In 
such case, being an intentional wrong-doer, he is presumed to contem- 
plate all the consequences flowing from the act. Thus, a man having 
illicit intercourse with a female under fourteen, with her consent, will 
be guilty of rape, though he honestly believes her to be above that age. 
Ignorance of extrinsic facts will not excuse him, for he starts off with 
an act, malum in se. Such is the case of Lawrence v. Com. , 30 Gratt. 
855. These cases are likewise not authorities upon the point now under 
discussion. 

In Texas, the rule is laid down that a mistake of fact by the defendant 
as to the death of his first wife before his second marriage, if such mis- 
take did not arise from the want of proper care, will excuse his second 
marriage committed under such mistake. Watson v. State, 13 Tex. 
App. 76. 

In Massachusetts, the law is settled the other way by the late case 
of Com. v. Hayden, 163 Mass. 453, decided in 1895. That case 
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rests entirely on the authority of Com. v. Mash, 7 Mete. (Mass.) 
472, but extends the doctrine much further than that case justifies. 

In Com. v. Mash, the court merely holds that where the husband 
remains away for a period of less than seven years, unheard from, with 
no actual evidence of death, the defendant is guilty. In that case, 
the prisoner's husband left home one morning, saying he would return 
to breakfast, but was not afterwards heard from by her for six years, 
when he reappeared, about a month after her second marriage. This 
case is similar to the English case of Reg. v. Gibbons, above alluded 
to, and seems a proper decision on this state of facts. The court seems 
clearly to have considered the qualification relating to absence for seven 
years, to be intended as a mere evidence of the death, and to prevent 
vague rumor from taking the place of more positive evidence, but not 
necessarily as making the seven years absence the sole evidence per- 
missible. 

But in the later case of Com. v. Hayden, the Massachusetts court, 
upon the strength of Com. v. Mash, has gone further. Hayden mar- 
ried his first wife in 1891. In 1894, his mother-in-law wrote him from 
Ireland that her daughter, who was with her, was dead. Six months 
later he married again. But the first wife turned out to be alive, and 
the court, resting its decision entirely on Com. v. Mash, without any 
discussion of the question, held him guilty of bigamy. It may be 
that this decision was correct from the point of view of this article, if 
we consider that the defendant could have satisfied himself by much 
better evidence than a mere letter, if he had been willing to take the 
trouble. The evidence should certainly be such as to satisfy a prudent 
man of the fact. The court, however, did not place its decision on 
this ground, but on the ground that it came directly within the terms 
of the statute. This is directly opposed to the English case of Reg. v. 
Moore, above cited, and is not borne out by Com. v. Mash, upon which 
alone it is based. 

In Alabama, the view of the court is similar to that given in Com. v. 
Mash, though the Alabama court extends the doctrine somewhat beyond 
that laid down by the Massachusetts case, rather adopting the exposition 
of the law as given by the Texas court, but in more guarded terms. In 
Alabama, a belief founded upon mere report and rumor, without posi- 
tive evidence, that the first consort is dead, will not excuse a second 
marriage, where it afterwards transpires that the first consort is alive. 
Upon this question the court says: "The legality of a second marriage 
can, but in the single instance expressed in the statute, depend upon 
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the ignorance of the party as to the death of an absent consort. It 
was not intended in a matter of so much importance that parties should 
act upon mere absence, nor upon any belief of death, not superinduced 
by higher evidence than mere rumor Belief, honestly enter- 
tained, founded on mere report or rumor, will not excuse." Jones v. 
State, 67 Ala. 86 ; Datson v. State, 62 Ala. 141. 

These are all the authorities upon this point, English or American, 
which the writer has been able to discover. It is submitted that the 
doctrine to be deduced from them is that the party marrying again, 
though honestly believing the absent consort to be dead, is punishable, 
if his belief is not founded upon evidence reasonably sufficient to sat- 
isfy the mind of the fact, but that where the belief is not only honest 
but also founded upon evidence sufficient to satisfy a reasonable mind, 
he will not be punished, for he has been guilty neither of wrong-doing 
nor negligence. Such a case is not within the statute. 

The text-books generally do not make this distinction. Mr. Clark, 
in his recent book on Criminal Law, p. 311, says: " Under the stat- 
utes, a person whose husband or wife has been absent for a certain 
number of years, specified in the statute, without being known by such 
person to be living within that time, does not commit bigamy by mar- 
rying again, as it may be presumed that the absent spouse is dead; but 
until the expiration of this time a person marries at his peril, and an 
honest but erroneous belief that the absent spouse was dead, is no 
defence. ' ' Mr. Wharton says : "To sustain a second marriage, and 
to vacate a first, because one of the parties believed the other to be dead, 
would make the existence of the marital relation determinable, not by 
certain extrinsic facts, easily capable of forensic ascertainment and 
proof, but by the subjective condition of individuals. To avoid this 
the statutes have made the dissolution of marriage, whether by death 
or divorce, dependent, not upon the personal belief of parties, but 
upon certain objective facts easily capable of accurate judicial cogni- 
zance." 1 Wharf. Cr. L. (8th ed.), sec. 1705. 

It is believed, however, that authority as well as reason justifies this 
qualification. 

Kaleigh C. Minor. 

University of Virginia. 



